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INDUSTRY COMPETITION AND CONSOLIDA-
TION: THE TELECOM MARKETPLACE NINE
YEARS AFTER THE TELECOM ACT

WEDNESDAY, APRIL 20, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:14 p.m., in Room
2141, Rayburn House Office Building, the Honorable Chris Cannon
presiding.

Mr. CANNON. The Committee will be in order.

I'd like to apologize to the Members of the Committee and the
panel for my being late. Work as we try here, sometimes we just
get hung up and caught. I appreciate your indulgence.

The House Committee on the Judiciary and the antitrust laws
have played a central role in fostering competition in the tele-
communications industry. This Committee and the Department of
Justice played a major role in the historic breakup of “Ma Bell;”
and the antitrust laws formed the primary legal basis for decades
of congressional efforts to bring about telecom competition, first in
long distance, and then in local services.

These efforts culminated in the clearest expression of congres-
sional determination to bring about local competition, the Tele-
communications Act of 1996. The act was conceived as a com-
prehensive, pro-competition mandate to remedy decades of monop-
oly control of the local exchange. The 1996 act also expressly pre-
served an active and continuing role for the antitrust laws in this
marketplace.

Today, the Committee will examine the current state of competi-
tion in the telecom marketplace and the vitality of the antitrust
laws in preserving and promoting competition 9 years after the act.

We do so against a backdrop of proposed industry consolidations,
FCC rulings that largely abdicate a muscular role for the Commis-
sion in ensuring access to local monopoly facilities, and troubling
court decisions that question the coexistence of the 1996 act and
the antitrust laws.

Taken together, these developments have dramatically recast the
competitive landscape in the telecommunications industry, under-
mining the pro-competitive goals of the 1996 act. Moreover, recent
vertical and horizontal industry consolidation has created what
some perceive to be a telecommunications oligopoly comprised of a
diminishing number of Regional Bell Operating Companies
(RBOCs) that increasingly resemble the “Ma Bell” monopoly from
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which they were created and that do not compete in local inter-
regional markets.

For example, if some of the proposed mergers are finalized with-
out divestitures, then two companies may have a dominant market
position, controlling a combined 80 percent of the business tele-
phone market and as much as two-thirds of the regional Bell oper-
ating companies’ residential customers. One of the combined enti-
ties alone might control 44 percent of the business market.

And any merger poses particular concern when one of the merg-
ing entities is currently the primary competitor for business cus-
tomers within the other merger partner’s region. In addition,
RBOCs do not presently compete in each others’ regions for non-
cellular residential or business services; thereby risking merger to
monopoly in a key market segment and a fractured competitive
landscape harmful to consumer choice and innovation.

The 1996 act was predicated on a common-sense notion that the
regional Bell operating companies, or “Baby Bells,” provide non-dis-
criminatory access to the local monopoly networks the Bells inher-
ited from the breakup of “Ma Bell.” Since last-mile facilities built
by the decades-old, Government-sanctioned, guaranteed-rate-of-re-
turn “Ma Bell” monopoly could not economically be replicated, the
1996 act clearly mandated non-discriminatory local exchange ac-
cess for competing local services.

In the immediate wake of the act, the FCC enforced its provi-
sions and issued regulations to implement it. As a result, competi-
tion briefly flourished, and meaningful consumer choice accrued to
millions of Americans. Nine years later, the competitive landscape
envisioned by the act has not been realized, and is receding. In
2000, there were 375 Competitive Local Exchange Carriers
(CLECs) in operation; today, there are less than 100, and that
number continues to dwindle.

Section 271 of the 1996 act, and the proactive role of the Depart-
ment of Justice that it established, were a capstone of the act’s
early success. Put simply, the incentive for RBOCs to continue, or
to comply, and open access to their legacy monopoly networks
under the act was the carrot of gaining approval to enter long-dis-
tance service in States where they complied; a privilege expressly
prohibited by the consent decree that broke up AT&T.

The act also contained the stick of potential FCC fines, injunctive
relief orders for non-compliance with the local market opening pro-
visions of the act, or withdrawal of long-distance authority. In addi-
tion to this regulatory scheme, the antitrust laws and treble dam-
ages served as a pro-competitive bulwark to moderate the anti-com-
petitive potential of newly vertically-integrated telecom providers.

But if today the carrot has been eaten, since RBOCs have re-
ceived approval to offer local and long distance, and the FCC has
decided to no longer wield the stick of regulatory enforcement,
what legal incentives remain to promote local competition and dis-
courage anti-competitive behavior by ever larger incumbents in the
telecommunications marketplace?

As intermodal competition and new technologies such as Voice
Over Internet Protocol continue to shape the telecom marketplace,
the antitrust laws serve as a tested and vital tool to prevent
vertical monopolization of broadband and the Internet backbone.
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As Congress moves forward in the telecom debate, the Com-
mittee on the Judiciary will play a vital role in any rewrite of the
Telecom Act, by protecting and promoting meaningful competition
in this marketplace, defending the primacy of the antitrust laws,
examining the need for State tax preemption to maintain a level
playing field, encourage promising pro-competitive technologies,
and ensuring that the Communications Assistance for Law En-
forcement Act (CALEA) and other law enforcement tools are prop-
erly updated to reflect changing technology in the communications
marketplace.

Let me conclude by observing the following: Some critics contend
that political conservatism and respect for the free market are
somehow inconsistent with a commitment to antitrust. However, to
paraphrase Chairman Sensenbrenner, as a conservative who ad-
heres to the primacy of free markets, I believe the proper applica-
tion of the antitrust laws serves to preserve and promote the integ-
rity of the free market upon which America’s economic prosperity
and consumer welfare depend.

I look forward to the testimony of the witnesses, and I now yield
to the Ranking Member, Mr. Conyers, for opening remarks.

Mr. CoNYERS. Thank you, Mr. Chairman—while the other Chair-
man is signing the—or is watching the President sign the Bank-
ruptcy Act. I want to welcome this particular panel of witnesses be-
cause of the long experience they bring to the subject matter today.

First of all, it’s important that this Committee make it clear that
our jurisdiction has been here; we were there for the 1996 act;
we’re going to be here now. And we want to begin to examine,
along with anyone else in Congress that wants to, the very impor-
tant issues that are involved here.

Now, several things become clear. Since 1996, we’re not so sure
of how successful that Telecommunications Act was. Lots of prob-
lems have come up. The main one, of course, is that telecom keeps
changing; new developments, unforeseeable. And we also have a—
we have some Bells, or former Bells, that are very determined to
keep, and expand as much as they can, their area in the fields that
they started in.

So I'm looking for Mr. Grivner and Mr. Moir to explain to us why
there may be an exception to my general rule against mergers. The
general rule is: Mergers drive up costs, take choice away from con-
sumers, and bring back the monopoly experience that we had up
until 1984. Now, I'm perfectly aware that Mr. Kellogg and Mr.
Verveer may have another position to add to this discussion, which
makes this a very good panel.

I'm particularly impressed with those of you who feel that the
Trinko decision, which involves us greatly in Judiciary—namely,
that antitrust is a very important concept, which brought about the
breakup in ’84 to begin with—has not been vitiated by the fact that
we have regulatory agencies over the Telecommunications Act.

Antitrust exists with or without regulatory supervision. And so
it’s hard for me to think that we should go much longer without
taking some action to limit the effect and implications of Trinko.

What we are dealing with now is a very sensitive market. And
we have proposals for mergers that are very compelling, in one
sense. That is that, without which, we may not have any large,
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global telecommunications operation anywhere, if we don’t view
these things in the context of where we find ourselves today.

So for more than a century, antitrust laws—an economic bill of
rights, if you will—have provided the ground rules for fair competi-
tion. It’s even more true today than they were at the time of the
Sherman and Clayton Antitrust Acts. And so, Mr. Chairman, I join
with you in looking forward to the testimony of the gentlemen be-
fore us today.

Mr. CANNON. Thank you, Mr. Conyers. And I also thank you for
pointing out that Mr. Sensenbrenner would be here but for the fact
that he’s down at the White House with the President signing the
bankruptcy bill.

I'd ask unanimous consent that all Members be allowed to sub-
mit their opening statements for the record. So ordered.

Let me now introduce our witnesses. Our first witness is Carl
Grivner. Mr. Grivner is chief executive officer of XO Communica-
tions. He appears today on behalf of XO and its competitive indus-
tries trade association, Comptel/ALTS Alliance and Association for
Competitive Telecommunications. Mr. Grivner’s career in telecom
and technology spans over 25 years, where he has held senior exec-
utive positions in a variety of telecom companies. He graduated
with a bachelor’s of science in biology from Lycoming College.

Our second witness is Brian Moir, an attorney for the e-Com-
merce and Telecommunications Association. Mr. Moir previously
served as chief counsel for the House Energy and Commerce Com-
mittee, staff attorney for the FCC, and assistant corporate counsel
for Tele-Communications, Inc. He received his juris doctorate from
the University of Denver, where he was honored with the Inter-
national Legal Studies Award, and was a member of the Denver
Journal of International Law and Policy.

The third witness is Michael Kellogg, a partner in the Wash-
ington, D.C. law firm of Kellogg, Huber, Hansen, Todd, Evans and
Figel. Mr. Kellogg appears today on behalf of the United States
Telecom Association. He served—he previously served as an assist-
ant to the Solicitor General at the Department of Justice. Mr. Kel-
logg graduated from Stanford University and Harvard Law School,
where he was the editor of the Law Review.

And the final witness is Philip Verveer, a partner in the tele-
communications department of Willkie Farr and Gallagher. Mr.
Verveer previously served as the antitrust counsel at the Depart-
ment of Justice during the original filing of divestiture against
AT&T, and as a supervisory attorney in the FCC’s Bureau of Com-
petition. He graduated from Georgetown University, and received
his juris doctorate from the University of Chicago.

Now, it is our habit to swear our witnesses in, so if each of you
would please rise and raise your right hand, I'll administer the
oath.

[Witnesses sworn.]

Mr. CANNON. The record should reflect that each of the witnesses
answered in the affirmative.

Thank you. You may be seated. Without objection, the written
statement of each of the witnesses will be included in the record
as part of their testimony.
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We would like to ask the witnesses to confine their remarks to
5 minutes. We don’t expect you to just stop, but if it goes—you’ll
see before you a light panel that goes green and then, when you
have 1 minute left, yellow, and when you have finished the five—
and I may tap my pencil or something, just to remind you. We will
have a 5-minute rule here in the panel and so you’ll have, I sus-
pect, quite a bit of time to respond to questions as we continue.
Thank you.

Mr. Grivner, would you like to begin?

TESTIMONY OF CARL J. GRIVNER, CEO, XO COMMUNICATIONS,
INC., ON BEHALF OF COMPTEL/ALTS ALLIANCE AND ASSO-
CIATION FOR COMPETITIVE TELECOMMUNICATIONS

Mr. GRIVNER. I would. Good afternoon. My name is Carl Grivner.
I am CEO of XO Communications. And after that introduction, I
am glad my son John is going to get his law degree, and not to
have to sit in front of a panel again with just a bachelor’s degree.
So, thank you for the introductions.

I am CEO of one of the nation’s largest facility-based providers
of telecommunications and broadband services to business cus-
tomers. XO is headquartered in Reston, Virginia. We have nearly
5,000 employees nationwide. It was formed in 1996.

XO has expanded its telecommunications offering from its origi-
nal four small markets, to more than 70 metropolitan-area markets
in 26 States today, serving nearly 200,000 business customers.

Today I'm also testifying on behalf of our association, Comptel/
ALTS, an association representing over 350 competitive companies
and entrepreneurs in the telecommunications industry.

I want to first thank the Chairman and Ranking Member Con-
yers for inviting me to testify before the Committee on the competi-
tive ramifications of the SBC acquisition of AT&T, and the Verizon
acquisition of MCI. These mergers are truly monumental in scope,
as they seek to join the largest telephone monopolies with their
largest competitors.

There is no doubt that these mergers will reduce the amount of
competitive choices for your individual constituents and businesses.
With the loss of AT&T and MCI, future competition between the
incumbents and the remaining competitors will be, in a word, a
mismatch.

My written testimony addresses a number of our concerns in de-
tail. However, I'd like to highlight a number of specific points that
we hope the Members of the Committee will consider.

First, the SBC-AT&T merger and the proposed Verizon-MCI deal
will fundamentally reshape this industry; marrying the two largest
local telecommunication providers with their two largest competi-
tors. Only the breakup of AT&T in 1984 and the 1996 Telecom Act
can compare to the massive industry restructuring that will result
from these mergers.

Second, these mergers are particularly harmful to business cus-
tomers, both retail and wholesale, in local markets. We have gath-
ered for the subcommittee preliminary, high-level data that dem-
onstrates the substantial injury that occurs. The charts here, which
use the same data employed by the Bells in the FCC’s triennial re-



6

view process, provide a sobering look at what these mergers can do
to local competition.

The first set of charts shows the current status of competition in
Cleveland and Milwaukee, as measured by the presence of competi-
tors in commercial buildings. AT&T is in red, with all the other
CLECs in green. Indeed, competitors have made some headway in
these local markets.

The second chart shows what these markets will look like after
the mergers, with the removal of AT&T. You will notice that the
markets are significantly altered. The presence of competitive pro-
viders drops a staggering 53 percent for Cleveland, and 64 percent
in Milwaukee. In other words, the competitive injury to customers
from AT&T exiting the market will be real and substantial.

And don’t expect alternative providers to make up this competi-
tive gap. AT&T is unique. It entered local markets with an enor-
mous advantage. It had tens of millions of long-distance customers,
including relationships with top business customers throughout the
country. It had tremendous financial resources; $11 billion of which
it spent to acquire the largest local provider, Teleport, that it con-
tinued to expand its local network. The only other local competitor
with similar resources is MCI. And as I am about to demonstrate,
post-merger it, too, will not fill this gap.

The next chart depicts the effect of MCI’s departure from the
market. You can see that the competitive presence declines further;
a total of 61 percent for Cleveland, and 70 percent for Milwaukee.

The reason we took MCI out of the market leads me to my third
point regarding these mergers. No one should expect that SBC and
Verizon will compete head-on. Today, SBC and Verizon are the
number one and number two local telephone providers.

In the handouts that were provided to you, you will see that in
the Los Angeles market SBC and Verizon share common geog-
raphy; and yet, neither is really competing in the other’s territory.
So why should we assume that when we complete these mergers
and they are approved that they will compete then?

SBC and Verizon operate under that old, Cold War principle of
“Mutually Assured Destruction.” Each company is a mirror of the
other, and each knows the other has an overwhelming competitive
advantage in its home territory. So why attack, and face annihila-
tion? Better to operate under a strategy of containment.

The basic fundamentals of antitrust law demand a thorough ex-
amination of these mergers. It is not consolidation, per se, that is
a paramount concern. It is the massive concentration and the in-
jury to customers that result.

This Committee has maintained its dedication to preserving the
applicability of U.S. antitrust laws to the telecommunications in-
dustry. With the Trinko decision by the U.S. Supreme Court, anti-
trust actions are now limited in addressing anti-competitive acts in
the telecommunications industry. In other words, no one should
count on the current Government oversight scheme to correct any
competitive abuses post-merger.

The Committee does retain its jurisdiction over section 271 of the
’96 act, which elevated the Department of Justice role in examining
competitive conditions and local markets before the FCC could ap-
prove a Bell’s application to provide long-distance service. With the
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two largest Bell companies planning to purchase the two largest
long-distance carriers, it is important that incentives exist to en-
sure they maintain open local markets.

We hope that steadfast resolve will continue as Congress exam-
ines the proposed mergers we are discussing today. Thank you for
your time today.

[The prepared statement of Mr. Grivner follows:]

PREPARED STATEMENT OF CARL GRIVNER

Good afternoon. My name is Carl Grivner and I am CEO of XO Communications,
one of the nation’s largest facilities-based providers of telecommunications and
broadband services. Prior to joining XO as CEO in 2003, I served as Chief Operating
Officer for Global Crossing and held various positions at telecommunications compa-
nies including Worldport, Cable & Wireless, and Ameritech. I am appearing here
on behalf of XO and our competitive industry’s trade association, Comptel/ALTS.

I want to thank the Chairman and Ranking Member for inviting me to testify be-
fore the Committee on the competitive ramifications of the SBC acquisition of AT&T
and the Verizon acquisition of MCI. These mergers are truly monumental. They join
the largest incumbent telecommunications providers, SBC and Verizon, with their
largest competitors, AT&T and MCI. As a result, competition is certain to diminish
in markets throughout the country. I am confident that once the government re-
viewers examine the evidence in depth, they will find these mergers cause substan-
tial competitive injury to customers, competitors, and vendors. As such, they do not
meet the legal standards for approval.

You are to be commended for understanding the important implications of these
mergers. I urge you to follow-up on this hearing by pressing the merging parties
to completely produce and disclose all information and by ensuring the Department
of Justice and Federal Communications Commission undertake in-depth analysis of
all possible competitive harms.

Let me begin by telling you about XO Communications, the largest independent
competitive local exchange carrier. I believe who we are and what we bring to cus-
tomers is particularly relevant to issues before the Committee today.

BACKGROUND ON XO COMMUNICATIONS

Originally formed as Nextlink in 1996, XO has expanded its telecommunications
offerings from its original 4 small markets to 70 metro area markets in 26 states.
Our company provides a comprehensive array of voice and data telecommunications
services to small, medium, and large business customers. Our voice services include
local and long distance services, both bundled and standalone, other voice-related
services such as conferencing, domestic and international toll free services and
voicemail, and transactions processing services for prepaid calling cards. XO data
services include Internet access, private data networking, including dedicated trans-
mission capacity on our networks, virtual private network services, Ethernet serv-
ices, and web hosting services.

XO has invested heavily in building its own facilities spending over $8 billion and
constructing over 1.1 million miles of fiber. We have metro fiber rings to connect
customers to our network, and we own one of the highest capacity and scalable IP
backbones in the industry, capable of delivering data end-to-end throughout the
United States at speeds up to 10 Gigabits per second.

Even with this extensive network, we are nowhere close to having ubiquitous on-
net coverage—and after AT&T and MCI, we can be considered the nation’s largest
local competitive carrier. To build such a network would require over $100 billion
and many decades to construct—not to mention monopoly rights like the Bells have
had. Instead, we reach most customers by procuring facilities or circuits from other
providers. The major suppliers are the Bells, from whom we lease loop and trans-
port unbundled network elements (pursuant to the Telecommunications Act of 1996)
and special access circuits. Where we can find competitive alternatives, we will use
them, since their prices tend to be lower, and they actually want to do business with
us.

INTRODUCTION TO THE MERGERS

For 40 years, it has been the innovation of entrepreneurial companies coupled
with market opening regulations that have brought choice to customers and new
technologies and services to the market. This tradition is continuing with the nu-
merous competitive companies that are creating new ways to serve customers using
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cutting edge technologies. However, the choice customers have seen and the dra-
matic growth in innovation that has occurred in our industry, started by the break
up of Ma Bell, is now threatened by SBC’s acquisition of AT&T and Verizon’s cur-
rent deal to purchase MCI.

Whenever companies of this scale merge, there are always the same warnings,
and rightfully so. Here are some comments,

“This merger should not be approved as it presently stands because it will limit
rather than promote local exchange competition. The proposed merger con-
stitutes a setback for consumers. Furthermore, we saw that when SBC took
over Pac Bell, prices rose and service dropped in California.”

“It’s hard to see how new competition promised by the Telecommunications Act
can be attained if existing monopolies simply combine into larger ones. The con-
cern is especially great when these two companies otherwise would have had
powerful incentives to compete against each other.”

By the way, these comments were made by AT&T at the times of SBC’s acquisi-
tion of Ameritech and the Bell Atlantic-NYNEX merger.

With such increased concentration of power coming to both the business and resi-
dential consumer telecom markets what will be the impacts on competition and in-
novation?

I will begin by putting the mergers in context of the development and status of
telecommunications competition, particularly in local markets.

THE DEVELOPMENT AND STATUS OF TELECOMMUNICATIONS COMPETITION

No discussion about the telecommunications industry can take place without rec-
ognizing the unique nature of the business. The Bell Operating Companies and
other incumbent local companies are not like other American businesses. By virtue
of having the sole local telephone franchise for so many years, they have developed
an enormous degree of market power. As a result, they have the incentive and abil-
ity to harm customers, competitors and vendors.

The government has sought to rein in this market power by regulating the provi-
sion of their services and often by restructuring them or limiting their operations.
The most well known effort at restructuring by the government was the 1984 dives-
titure of AT&T of its local telephone operations (the birth of the “Baby Bells”). It
created SBC and Verizon, which in the past decade have swallowed 3 of the 7 origi-
nal Bell companies—and, in the case of SBC, now seeks to acquire its former parent,
putting the old Bell system back together again.

In 1996, Congress believed it could eliminate this market power and bring to cus-
tomers the same benefits in pricing and innovation for local service that were being
seen in the long distance market. The Telecommunications Act of 1996 was a water-
shed law, and it set in motion a massive undertaking: bringing competition to a
market dominated by monopolists where tremendous amounts of capital needed to
be expended up front and where returns on investment would not be appreciable
until economies of scale were reached.

To expedite this process and enhance the chances of success, Congress adopted
two fundamental policy mechanisms. First, it permitted the FCC to lift the 1984
Consent Decree provision prohibiting the Bells from entering the long distance busi-
ness, but only if the Commission found the Bells provided competitors access to
their networks at non-discriminatory and pro-competitive terms. This was the so-
called “carrot.” Second, it adopted a “stick”—the Bells were immediately required
to offer competitors access to unbundled network elements at cost-based rates.

It is clear from the Congressional debate on the 1996 Act that AT&T and MCI,
the two largest long distances providers, were seen as the leading companies to
enter the local markets. And, they did. Right after the Act was passed, AT&T
bought Teleport for over $10B, and MCI bought MFS and Brooks Fiber for over
$5B—the three leading facilities-based local telecommunications competitors. Since
then, AT&T and MCI have expended many billions of dollars to expand and enhance
these local networks. They have acquired aboutl0 million local residential cus-
tomers and many millions of business customers.

As a result of this surge in local entry, the FCC permitted SBC and Verizon to
enter the long distance business in every market, and it most recently significantly
deregulated the requirement that these companies provide unbundled network ele-
ments at cost-based rates.

Yet, even though AT&T and MCI have gained a toehold in local markets, facili-
ties-based competition is just beginning, and there is a real question whether it can
be sustained. Since I know this business first hand, I know how difficult it is. To
truly sustain competition, these firms needed to gain scale. AT&T and MCI were
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the closest to that goal. They had developed sufficient market presence to negotiate
with the Bells on a more equal basis, and the beneficial prices, terms and conditions
in their agreements became benchmarks for the entire competitive sector.

Now we are faced with the two largest competitors being snapped up by SBC and
Verizon, and the resulting competitive harms to customers and the overall market
landscape are easy to detect are substantial.

THE EFFECTS OF THE MERGERS ON TELECOMMUNICATIONS COMPETITION

Ten Myths about Competition and the Mergers

When the mergers were announced, the leaders of the merging parties carried on
endlessly about synergies, efficiencies, innovation, globalization, and other corporate
buzzwords. Their PR departments worked overtime to paint these mergers as good
for all Americans and all businesses. I'm not surprised. They’ve got a big job con-
vincing people that greater market concentration is good for them. I've gone through
many of their arguments and selected my top ten list of myths used by SBC and
Verizon to support these deals.

First, they claim these are ordinary, garden-variety mergers. Nothing could be
farther from the truth. As I said at the outset, they will fundamentally reshape the
industry. We have seen such events before and so have a sense of their importance
in the marketplace. In the 1980s, it was the divestiture of AT&T. In the '90s, the
1996 Telecommunications Act. In this decade, it is these two mergers, and the rea-
son is obvious. These mergers marry the two largest local telecommunications pro-
viders with their two largest competitors.

SBC and Verizon are the two dominant local telephone companies, controlling
their own local markets (for instance, with a residential market share exceeding
80%) and providing service to 3 out of 4 customers nationwide. In these markets,
their bottleneck control has only begun to be eroded by a decade of competition. Yet,
in the very short time they have been permitted to enter the long distance business,
SBC and Verizon have begun the second and third largest providers. Their residen-
tial market shares are about 50% and 40% respectively. These two behemoths also
have a firm grip on the wireless market, again controlling almost two-thirds of the
customers in the country. And now, they seek approval to merge with the two most
prominent local, long distance, and Internet competitors.

Second, don’t be fooled by all the rhetoric that the telecommunications industry
is somehow so completely different than ten years ago when Congress passed the
1996 law. The basic rules about marketplace competition still apply,